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Before the
COPYRIGHT ROYALTY JUDGES
Washington, DC

Inre

DETERMINATION OF ROYALTY RATES AND
TERMS FOR PERFORMANCE OR DISPLAY OF Docket No. 16-CRB-0002-PBR
NONDRAMATIC MUSICAL WORKS AND (2018-2022)
PICTORIAL, GRAPHIC, AND SCULPTURAL
WORKS BY PUBLIC BROADCASTING
ENTITIES (PB 111)

COMMENTS OF THE AMERICAN SOCIETY OF COMPOSERS, AUTHORS &
PUBLISHERS, BROADCAST MUSIC, INC., NATIONAL PUBLIC RADIO, INC,,
PUBLIC BROADCASTING SERVICE & SESAC, INC.

The American Society of Composers, Authors and Publishers (“ASCAP”), Broadcast
Music, Inc. (“BMI”), National Public Radio, Inc. (“NPR”), Public Broadcasting Service (“PBS”)
and SESAC, Inc. (“SESAC”) (collectively, the “Parties”) submit the following comments in
response to the proposed rule published by the Copyright Royalty Board (“CRB”) on October
31, 2017 at 82 Fed. Reg. 51589 (November 7, 2017) (the “Proposed Rule”).

The Proposed Rule includes changes in music performance fees in 8381.4 of the CRB
regulations, 37 C.F.R. § 381.4, proposed by NPR and PBS. The rates contained currently in
Section 381.4 have applied for many years to musical compositions not in the repertoires of
BMI, ASCAP and SESAC (collectively, the “PROs”). The license fees for the works
represented by the PROs performed on broadcast stations affiliated with NPR and PBS (and
stations eligible for funding from the Corporation for Public Broadcasting (“CPB”)), are, as in
prior years, covered by voluntary license agreements. As in the past, voluntary licenses between

the PROs and PBS/NPR have been submitted to the CRB.



The Proposed Rule seeks to change the current rates in Section 381.4, explaining that
these changes conform to the backstop rate contained in 37 C.F.R. §8381.5 and 381.6 for works
not represented by BMI, ASCAP and SESAC. 82 Fed. Reg. at 51591. The intention of the
proposed §381.4 is to continue to provide a backstop rate for the performance of musical
compositions by public broadcasting entities not covered by §8381.5 and 381.6 and for which no
other rate in a voluntary license agreement is applicable.*

While the rates proposed in §8381.5 and 381.6 similarly provide backstop rates, those
regulations expressly clarify that the backstop rates apply solely to compositions that are not in
the repertories of ASCAP, BMI and SESAC. Since the intent of the proposed 8§381.4 is, in part,
to track 88381.5 and 381.6, then the limitation to non-PRO repertories should likewise be
explicit.

Accordingly, the Parties propose the following edits to 8381.4 set forth in the proposed
rule (such additions are highlighted in bold):

381.4. Performance of musical compositions by PBS, NPR and other public
broadcasting entities engaged in the activities set forth in 17 U.S.C. 118(c).

(a) Determination of royalty rate. The following rates and terms shall apply to
the performance by PBS, NPR and any other public broadcasting entities engaged
in activities set forth in 17 U.S.C. 118(c) of copyrighted published nondramatic
musical compositions, except for public broadcasting entities covered by §8381.5
and 381.6, and except for compositions which are in the repertories of ASCAP,
BMI and SESAC or are the subject of voluntary license agreements: the royalty
shall be $1.

1 As the Proposed Rule acknowledges, each of the Parties has negotiated voluntary agreements that cover the
performance by NPR, PBS and their affiliated broadcast stations (and stations eligible for funding from CPB) of the
compositions in the Parties’ respective repertories. 82 Fed. Reg. at 51590. Should a voluntary license terminate
prior to the end of the 2018-22 rate period, the backstop rates should not apply to the use of BMI, ASCAP and
SESAC repertoire music. Accordingly, the Parties are requesting clarification that in such instance the rates in
88381.4 would not apply by limiting such rates to non-PRO compositions.
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Respectfully submitted,

AMERICAN SOCIETY OF COMPOSERS,
AUTHORS & PUBLISHERS (“ASCAP”)

By_/s/ Samuel Mosenkis
Samuel Mosenkis — NY Bar No. 2628915
ASCAP
One Lincoln Plaza
New York NY 10023
(P) 212.621.6450
(F) 212.787.1381
smosenkis@ascap.com

SESAC, INC.

By _/s/ Christos Badavas
Christos Badavas — NY Bar No. 2673838
152 West 57th Street, 57th Floor
New York, NY 10019
(P) 212.586.3450
(F) 212.489.5699
chadavas@sesac.com

Counsel for SESAC, Inc.:

By_/s/ John C. Beiter
John C. Beiter — TN Bar No. 012564
Leavens, Strand & Glover, LLC
1102 17th Avenue South
Nashville, TN 37212
(P) 615.341.3457
jbeiter@Isglegal.com

BROADCAST MUSIC, INC. (“BMI”)

By_/s/ Joseph J. DiMona
Joseph J. DiMona — DC Bar No. 413159
Broadcast Music, Inc.
7 World Trade Center
250 Greenwich Street
New York, NY 10007-0030
(P)212.220.3149
jdimona@bmi.com

Counsel for BMI:

By_/s/ Janet Fries
Janet Fries — DC Bar No. 445273
Jennifer T. Criss — DC Bar No. 981982
Drinker Biddle & Reath LLP
1500 K Street, NW
Suite 1100
Washington, DC 20005
(P) 202.842.8839
(F) 202.842.8465
janet.fries@dbr.com
jennifer.criss@dbr.com
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PUBLIC BROADCASTING SERVICE
(“PBS”)

By /s/ Craig A. Sperling
Craig A. Sperling
2100 Crystal Dr.
Arlington, VA 22202
casperling@pbs.org

Counsel for NPR and PBS

By /s/ Kenneth L. Steinthal

Kenneth L. Steinthal — NY Bar # 1566199

King & Spalding LLP

101 Second Street, Ste. 2300
San Francisco, CA 94105
(P) 415.318.1211
ksteinthal@kslaw.com

Dated: November 27, 2017

NATIONAL PUBLIC RADIO, INC.
(“NPR”)

By /s/ Jonathan Hart
Jonathan Hart
Gregory Lewis
1111 North Capitol Street, NE
Washington, DC 20002
(P) 202.513.2050
(F) 202.513.3021
glewis@npr.org
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CERTIFICATE OF SERVICE

I, Janet Fries, hereby certify that on this 27th day of November, 2017, a copy of the foregoing
“Comments of the American Society of Composers, Authors & Publishers, Broadcast Music,
Inc., National Public Radio, Inc., Public Broadcasting Service & SESAC, Inc.” was served
through the eCRB system and by first class mail on the parties listed below.

Church Music Publishers’ Assoc. Inc.:

J. Rush Hicks

Law Firm of J. Rush Hicks
P.O. Box 121192
Nashville TN 37212

(P) 615.319.1912
rushhicks@comcast.net

Harry Fox Agency:

Christos Badavas

SESAC, Inc.

152 West 57th Street, 57th Floor
New York, NY 10019

(P) 212.586.3450

(F) 212.489.5699
chadavas@sesac.com

John C. Beiter

Leavens, Strand & Glover, LLC
1102 17th Avenue South
Nashville, TN 37212

(P) 615.341.3457
jbeiter@Isglegal.com

Educational Media Foundation:

David Oxenford

Wilkinson Barker Knauer, LLP
1800 M Street, N.W., Suite 800N
Washington, DC 20036

(P) 202.383.3337

(F) 202.783.5851
doxenford@wbklaw.com

National Religious Broadcasters
Noncommercial Music License Committee:

Karyn K. Ablin

Fletcher, Heald & Hildreth
1300 17th Street NW
Arlington, VA 22209

(P) 703.812.0400

(F) 703.812.0486
ablin@fthhlaw.com

Harv Hendrickson

Russ Hauth

3003 Snelling Avenue North
Saint Paul, MN 55113

(P) 651.631.5000

(F) 651.31.5086
hphendrickson@unwsp.edu
russh@salem.cc
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National Music Publishers Association:

David Israelite

Danielle Aguirre

Erich Carey

National Music Publishers Association
975 F Street, NW, Suite 375
Washington, DC 20004

(P) 202.393.6672

(F) 202.393.6673
disraelite@nmpa.org
daguirre@nmpa.org
ecarey@nmpa.org

National Association of College and
University Business Officers:

Ronald G. Dove, Jr.

Dustin Cho

Covington & Burling LLP
One CityCenter

850 Tenth Street, NW
Washington, DC 20001-4956
(P) 202.662.5543

(F) 202.778.5543
rdove@cov.com
dcho@cov.com

/s/ Janet Fries
Janet Fries
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